BORA  LASKIN  LAW  LIBRARY 


FAMILY  LAW:  CASES  AND  MATERIALS 


FALL  2000 
VOLUME  I 


Prof.  Brenda  Cossman 


Faculty  of  Law, 
University  of  Toronto 


With  excerpts  from  Carol  Rogerson  and  Martha  Shaffer,  Family  Law:  Cases  and  Materials. 

Note:  These  materials  are  for  the  study  use  by  students  at  the  Faculty  of  Law,  University  of  Toronto. 
Unauthorized  use  is  prohibited. 


bora  wm  ir  mm 

AUG  3  1  2000 


FAMILY  LAW:  CASES  AND  MATERIALS 


FALL  2000 
VOLUME  I 


Prof.  Brenda  Cossman 


Faculty  of  Law, 
University  of  Toronto 


With  excerpts  from  Carol  Rogerson  and  Martha  Shaffer,  Family  Law:  Cases  and  Materials. 

Note:  These  materials  are  for  the  study  use  by  students  at  the  Faculty  of  Law,  University  of  Toronto. 
Unauthorized  use  is  prohibited. 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/familylawcasesma01coss_8 


FAMILY  LAW 
FALL  2000 
TABLE  OF  CONTENTS 
VOLUME  I 

CHAPTER  ONE:  THE  FAMILY— WHO  and  WHAT  is  it? 

A.  The  Family  Unit:  Definitions  and  Demographics 

Margaret  Eichler,  “Beyond  the  Monolithic  Bias  in  Family  Literature”,  Families  in  Canada 

Today  (1983)  at  3 . 1 

Vanier  Institute  of  the  Family,  Profiling  Canada’s  Families  (1994)  at  10-11 . 4 

Globe  and  Mail,  “Family  Alive  and  well,  Study  Finds”  (14  June  1994) . 6 

1996  Census:  Marital  Status,  Common  law  unions  and  families  ( The  Daily,  Statistics  Canada 

October  14,  1997) . 7 

Maureen  Baker,  “Family  Trends  and  Family  Policies”  Transitions,  Vol.  7  (1993) . 12 

Vanier  Institute  of  the  Family,  Profiling  Canada’s  Families  (1994) . 16 

Robin  Fitzgerald,  Family  Violence  in  Canada:  A  Statistical  Profile,  (Statistics  Canada, 

Canadian  Centre  for  Justice  Studies  Statistics  1999) . 20 

B.  Recent  Challenges  to  Definitions  of  Family 

A. G.  of  Canada  v.  Mossop  (1990),  71  D.L.R.  (4th)  661 . 27 

Egan  and  Nesbit  v.  Canada  (1995),  12  R.F.L.  (4th)  201 . 37 

Miron  v.  Trudel,  [1995]  2  S.C.R.  418 . 41 

B.  Cossman  and  B.  Ryder,  “M  v.  H.:  Time  to  Clean  Up  Your  Acts”  (1999) 

10  Constitutional  Forum  1 . 46 

CHAPTER  TWO:  CREATING  FAMILY  RELATIONS 

Fran  Olsen,  “The  Family  and  the  Market”  (1983)  96  Harvard  Law  Review  1497 

at  1501  and  1504-8 . 50 

Blackstone’s  Commentaries  on  the  Laws  of  England  (1765) . 52 

A.  The  Validity  of  Marriage:  Restrictions  on  Who  Can  Marry 

Hahlo,  Nullity  of  Marriage  in  Canada  (1979)  at  1-5 . 53 

Hogg,  Constitutional  Law  of  Canada  (1985)  2d  ed.  at  533-534  and  535-536 . 56 

1.  Opposite  Sexes 

M.T.  v.  J.T.  (1976),  355  A2d  204 . 58 


i 


Note:  M.  v.  M.  (1984),  42  R.F.L.  (2d)  55,  (P.E.I.S.C.,  100  Fam.  Div.) . 65 

B.  v.  A. (1991),  20  R.F.L.  (3d)  258  (Ont.  S.  Ct.) . -67 

Note:  C.(L.)  v.  C.(C)  10  O.R.  (3d)  254 . 72 

Layland  v.  Ontario  (Minister  of  Consumer  and  Commercial  Relations  (1993), 

104  D.L.R.  (4th)  214  (Ont.  Div.  Ct.) . 73 

Note:  Same  Sex  Marriage  and  Family  Status . 90 

2.  Ability  to  Consummate 

Gajamugan  v.  Gajamugan  (1979),  10  R.F.L.  (2d)  280 . 92 

Dashevsky  v.  Dashevsky  (1973),  13  R.F.L.  1  (Ont.  H.C.) . . . 95 

Norman  v.  Norman  (1979),  9  R.F.L.  (2d)  345  (Ont.  U.F.C.) . . . 103 

3.  Consent 

(i)  Capacity  to  Understand 

Note:  Durham  v.  Durham  (1885),  10  P.D.  80  at  81-2 . 105 

David  Thompson,  “A  Consideration  of  the  Mental  Capacity  Provisions  of  the 
Marriage  Act  in  View  of  the  Character  of  Rights  and  Freedoms  and 
Webb  v.  Webb”  (1986),  Can.  Com.  L.J.  101  at  101-109 . 106 

(ii)  Duress 

Scott  v.  Sebright  (1886),  12P.D.  21  at  23-24;  Cooper  v.  Crane,  [1891] 

p.  369  at  376;  Buckland  v.  Buckland,  [1967]  2  All  E.R.  300 . 112 

A.S.  v.  A.S.  [Indexed  as  S.(A.)  v.  S.(A.)]  1988,  15  R.F.L.  (3d) 

433  (Ont.  U.F.C.) . 113 

Note:  Arranged  Marriages:  Parihar  v.  Bhatti  (1980),  17  R.F.L.  (2d)  289; 

Singh  v.  Singh  (unreported,  Ont.  U.  Fam.  Ct.,  13  June  1980) . 119 

Bruce  Ziff,  “Recent  Developments  in  Marriage  and  Divorce”,  18  Ottawa 

L.R.  121  at  p.  133-34 . 119 

David  Bradley,  “Duress  and  Arranged  Marriages”  (1983),  46  Modem 

Law  Review  499 . 120 

(ii)  Limited  Purpose  Marriage 

Asserv.  Permohamed  (1984),  40  R.F.L.  (2d)  299  (Ont.  H.C.) . 124 

Note:  Singla  v.  Singla  (1985),  46  R.F.L.  (2d)  235 . 126 

4.  Note:  Other  Requirements  for  a  Valid  Marriage . 128 

(i)  Prohibited  Degrees  of  Consanguinity  and  Affinity . 128 

Bruce  Ziff,  “Recent  Developments  in  Canadian  Law:  Marriage  and  Divorce” 

18  Ottawa  L.R.  121  at  135-136;  and  Bill  S-14 . 128 

ii 


(ii)  Age 

Legebokoffv.  Legebokoff  (\9 82),  28  R.F.L.  (2d)  212  at  215 . 130 

(iii)  No  Prior  Marriage 

Hyde  v.  Hyde  and  Woodmansee  (1866),  LR.  I.P.  &  D.  130 . 130 

“Community  Practices  Polygomy”,  Globe  and  Mail,  (24  September  1990) . 130 

CHAPTER  THREE:  DIVORCE 

A.  Social  Context  of  Divorce 

Ann  Marie  Ambert,  “Divorce:  Facts,  Figures  and  Consequences”,  Vanier  Institute 

of  the  Family  (1998) . 133 

B.  The  Jurisdictional  Context  of  Divorce 

Peter  Hogg,  Constitutional  Law  of  Canada  (1985)  (2d)  3d.  pp.  536-546 . 139 

C.  The  Reform  of  Divorce  Law 

Department  of  Justice,  Canada,  Evaluation  of  the  Divorce  Act,  Phase  II:  Monitoring 

and  Evaluation,  May  1990  at  1-9 . 148 

Bruce  Ziff,  “Recent  Developments  in  Canadian  Law:  Marriage  and  Divorce”,  (1986) 

18  Ottawa  Law  Review  121  at  137-147 . 153 

4.  Grounds  for  Divorce 

i.  Living  Separate  and  Apart 

Rushton  v.  Rushton  (1986),  66  WWR  764 . 159 

Dupere  v.  Dupere  (1974),  19  R.F.L.  270 . 160 

Calvert  v.  Calvert  (1997)  32  O.R.  281 . 164 

ii.  Adultery 

Burbage  v.  Burbage  (1985),  46  R.F.L.  (2d)  33  at  36-38 . 165 

Note:  d’Entremont  v.  d’Entremont  (1992),  44  R.F.L.  (3d)  224  (N.S.C.A.) . 166 

iii.  Cruelty 

Note:  Knoll  v.  Knoll  (1970),  1  R.F.L.  141  . 167 

Chouinard  v.  Chouinard  (1969),  10  D.L.R.  (3d)  263,  (N.B.C.A.) . 167 

Barron  v.  Bull  (1987)  5  R.F.L.  (3d)  247 . 168 

B.(Y)  v.  B.(J),  [1989]  20  R.F.L.  (3d)  154  (Alta.  Q.B.) . 169 

iv.  Fault  or  No-Fault? 

“Putting  the  ‘Fault’  Back  in  No-ault  Divorce”,  Globe  and  Mail,  ( 1 5  March  1 989) . 171 

iii 


“Spousal  Misconduct  Returns  to  Divorce?”,  Lawyers  Weekly ,  (25  March  1988) . 172 

5.  Duties  and  Bars  to  Divorce 

i.  Collusion,  Connivence,  Condonation 

Johnson  v.  Ahmed  (1981),  22  R.F.L.  (2d)  14 . . . 176 

Note:  Maddock  v.  Maddock,  [1958]  O.R.  810  at  818 . 179 

Note:  Leaderhouse  v.  Leaderhouse,  [1971]  2  WWR  180 . 180 

Note:  F.  v.  F.;  Harper  v.  Harper . . . 181 

ii.  Reconciliation  and  Mediation . 1 8 1 

iii.  Religious  Bars 

Jeffrey  Freedman,  “Family  Lawyers  Get  Change”,  Law  Times 

(26  August  1990)  at  3 . 182 

CHAPTER  FOUR:  THE  SOCIAL  AND  ECONOMIC  CONSEQUENCES  OF  MARRIAGE 

BREAKDOWN 

A.  The  Economics  of  Marriage 

Vanier  Institute  of  the  Family,  Profiling  Canada’s  Families  (1994) . 183 

Statistics  Canada,  Women  in  the  Labour  Force ,  1994  (Ottawa:  Stats.  Canada,  1994)...  186 

Morley  Gunderson  et  al..  Women  and  Labour  Market  Poverty  (Ottawa:  Canadian 

Cataloguing  in  Publication  Data,  1990,  prepared  for  the  Canadian  Advisory 
Council  on  the  Status  of  Women) . 1 87 

B.  The  Politics  of  Divorce 

Vanier  Institute  of  the  Family,  Profiling  Canada’s  Families  (1994) . 190 

Cristin  Schmitz,  “Family  law  reform  can’t  solve  divorce  poverty?”  The  Lawyer’s 

Weekly,  September  28,  1990 . 193 

Cristin  Schmitz,  “Women,  kids  driven  into  poverty  by  low  awards  under  Divorce  Act” 

The  Lawyer’s  Weekly,  August  31,  1990 . 195 

Cristin  Schmitz,”Women  suffer  financially  post-divorce  while  men  benefit:  Stats  Can 

study”  The  Lawyer’s  Weekly,  May  16,  1997 . 198 

CHAPTER  FIVE:  MATRIMONIAL  PROPERTY 

A.  Historical  Overview 

Ontario  Law  Reform  Commission  -  Report  on  Family  Property  Law . 200 

B.  The  Use  of  Trust  Doctrines 

Note:  Murdoch  v.  Murdoch  (1973),  41  D.L.R.  (3d)  367;  Rathwell  v.  Rathwell, 

[1978]  2S.C.R.  436 . 202 


iv 


Pettkus  v.  Becker  (1980),  19  R.F.L.  (2d)  165 . 205 

Pettkus  v.  Becker:  Postscripts,  The  Toronto  Globe  and  Mail ,  November  12,  1986; 

Nov.  13,  1986;  May  26,  1989 . 219 

Note:  Sorochan  v.  Sorochan  (1986),  2  R.F.L.  (3d)  225  . 223 

Peter  v.  Beblow  (1993),  44  R.F.L.  (3d)  329 . 224 

Nowell  v.  Towne  Estate  (1994),  5  R.F.L.  (4th)  353  (Ont.  Gen.  Div.) . 239 

Nowell  v.  Towne  Estate  (1997),  30  R.F.L.  (4th)  107  (Ont.  Gen.  Div.) . 244 

C.  The  Family  Law  Act  Scheme 

Ontario  Law  Reform  Commission,  Report  on  Family  Property  Law . 246 

Law  Reform  Commission  of  British  Columbia,  Working  Paper  on  Property 

Rights  on  Marriage  Breakdown  (1989),  at  74-78,  80-83,  85-86,  and  91-96 . 248 

i)  Applying  the  Family  Law  Act 

Skrlj  v.  Skrlj  (1986),  2  R.F.L.  (3d)  305 . 254 

Sample  Problems  from  Hovius,  Family  Law:  Cases  Notes  and  Materials 

(Toronto:  Carswell,  1992)  at  365-366 . 262 

ii)  Issues  of  Valuation,  Exclusions  and  Deductions 

Hovius  and  Youdan,  The  Law  of  Family  Property  (Toronto:  Carswell,  1991)  at  291-307 . 263 

Mittlerv.  Mittler  (1988),  17  R.F.L.  (3d)  113 . 267 

Hovius  and  Youdan,  The  Law  and  Family  Property  (Toronto:  Carswell,  1991)  at  383-389  . 270 

iii)  The  Definition  of  Property 

Caratun  v.  Caratun  (1993),  42  R.F.L.  (3d)  1 13 . 274 

iv)  The  Family  Law  Act  and  Trust  Doctrines 

Rawluk  v.  Rawluk  (1990),  23  R.F.L.  (3d)  337  . 282 

Ontario  Law  Reform  Commission  -  Report  on  Family  Property  Law  (1993),  pp.  136-143 . 312 

v)  Unequal  Shares  Under  the  Family  Law  Act 

Leblanc  v.  Leblanc  (1988),  12  R.F.L.  (3d)  225 . 317 

Reeson  v.  Kowalik  [1991]  O.J.  No.  1634 . 321 

Futia  v.  Futia  (1990)  27  R.F.L.  (3d)  81 . 325 

Ontario  Law  Reform  Commission  -  Report  on  Family  Property  Law  (1993) . 328 


65 


In  M  V.  M  (1984),  42  R.F.L.  (2d)  55,  (Prince  Edward  Island 
Supreme  Court,  Family  Division],  a  husband  applied  for  a 
declaration  of  nullity  on  the  ground  that  his  wife  was  a  latent 
transsexual.  McQuaid,  J.  held  at  pp.  58-60! 


Can  this,  then,  be  said  to  be  a  voidable  marriage,  one  which  is 
deemed  to  be  in  all  respects  valid  and  subsisting  until  annulled? 
As  I  read  the  authorities  and  the  relevant  case  law,  a  marriage 
otherwise  valid  on  the  face  of  it  may  be  held  to  be  voidable  and 
thus  subject  to  annulment  if  there  becomes  apparent,  subsequent 
to  the  marriage,  the  existence  of  a  condition  (usually,  but  I  suspect, 
not  necessarily)  of  a  physical  nature  which,  if  it  were  possible  to 
have  been  known  prior  to  the  marriage,  would  have  precluded  the 
parties  from  entering  into  the  marriage:  see  “Nullity  of  Marriage”, 
H.R.  Hahlo,  in  Studies  in  Canadian  Family  Law  (1972),  Mendes 
da  Costa  (ed.),  vol.  2 \Fowke  v.  Fowke ,  [1938]  Ch.  774,  [1938]  2  All 
E.R.  638;  Adams  v.  Adams ,  [1941]  1  K.B.  536,  [1941]  1  All  E.R.  334 
(C.A.).  The  latter  two  cases  involved  situations  of  physical  inabil¬ 
ity  to  consummate  the  marriage,  an  infirmity  which,  in  those  less 
sophisticated  times,  would  not  normally  be  ascertainable  until 
after  marriage,  although  the  same  cannot,  unhappily,  be  said  to  be 
universally  the  case  today. 

Two  further  citations  are,  I  think,  useful.  Referring  again  to 
Corbett ,  supra,  at  p.  48,  Ormrod  J.  states: 

“On  the  other  hand,  sex  is  clearly  an  essential  determinant  of  the 
relationship  called  marriage,  because  it  is  and  always  has  been 
recognized  as  the  union  of  man  and  woman.  It  is  the  institution  on 
which  the  family  is  built,  and  in  which  the  capacity’  for  natural 
heterosexual  intercourse  is  an  essential  element .  .  .  but  the  character¬ 
istics  which  distinguish  it  from  all  other  relationships  can  only  be 
met  by  two  persons  of  opposite  sex.”  (The  italics  are  mine.) 

Then  there  is  the  very  useful  decision  of  Jeune  P.  in  Moss  v. 
Moss ,  [1897]  P.  263  at  268: 


“The  result  is  that  the  English  law  of  the  validity  of  marriage 
is  clearly  defined.  There  must  be  the  voluntary  consent  of  both 
parties.  There  must  be  compliance  with  the  legal  requirements  of 
publication  and  solemnization,  so  far  as  the  law  deems  it  essential. 
There  must  not  be  incapacity  of  the  parties  to  marry  either  as 
respects  age  or  physical  capability’  or  as  respects  relationships  by 
blood  or  marriage.  Failure  in  these  respects,  but  I  believe  in  no 
others.  .  .renders  the  marriage  void  or  voidable.  “(The  italics  are 
mine.) 
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records  of  B.  now  changed  from  female  to  male.  What  would  happen  if 
now  B.  ceased  the  intake  of  hormones?  There  would  be  then  no  effective 
surgical  intervention  at  all,  leaving  B.  in  the  position  of  legal  male, 
whereas  his  body  would  be  changed  back  to  female,  at  least  as  to  outward 
appearances,  the  genitalia  continuing  to  be  female  in  any  event. 

It  is  also  interesting  to  note  that  I  believe  there  to  be  some  form  of 
official  or  unofficial  prohibition  against  homosexual  marriages,  or  mar¬ 
riages  between  parties  of  the  same  gender.  In  the  present  case  such  could 
be  achieved,  if  after  hysterectomy  or  mastectomy,  or  perhaps  only  one  of 
such,  the  one  female  partner  to  the  proposed  marriage  changes  the  sexual 
designation  under  the  Vital  Statistics  Act,  and  then  applies  with  the  other 
female  partner,  as  male  and  female,  for  a  marriage  licence,  which  would 
then  be  required  to  be  issued.  Surely,  this  is  well  beyond  the  legislative 
intent  of  this  amendment  in  the  Vital  Statistics  Act. 

While  then  I  do  agree  that  there  can  be  a  change  in  sex  so  as  to 
create  the  legal  basis  of  “cohabit”  under  s.  29  of  the  Family  Law  Act.  I 
believe  that  such  must  be  at  least  irrevocable,  and  independent  of  exterior 
continuing  circumstances  after  the  surgery  is  completed.  Neither  of  these 
circumstances  are  available  to  B.  in  this  present  case. 

It  is  also  my  opinion  that  the  certificates  of  the  doctors  filed  under 
the  Vital  Statistics  Act  are  patently  erroneous  in  their  conclusion. 

It  is  therefore  my  conclusion  that  the  present  applicant  B.  is  not  un¬ 
der  the  definition  of  “man”  under  s.  29  of  Pt.  3  of  the  Family  Law  Act 
and  therefore  does  not  have  the  right  to  apply  for  interim  support  from 
the  respondent. 

Of  course,  this  is  in  no  way  is  intended  to  impede  any  trust  ar¬ 
guments  that  may  be  raised  by  B.  against  A.  for  the  division  of  the  assets 
that  they  amassed  together  during  their  time  under  the  same  roof,  but 
certainly  I  am  persuaded  that  B.  cannot  now  qualify  as  a  quasi  “spouse" 
for  the  present  purposes  of  a  support  claim. 


Motion  dismissed. 


Note:  C.(L.)  v.  C.(C.)  10  O.R. (3d)  254 

In  C£LJ  v.  CiQ,  a  woman  applied  to  have  her  marriage  declared  a  nullitv  ch»  n  ,, 
dte  respondent,  who  at  the  time  of  marriage,  had  initiated  a  female  to  male  sexchan'e  w  7™* 

hormonal  treatment,  a  hysterectomy  and  surgety  to  remove  her  breast  Th»  8  lf'mS  undergone 

applicant  that  she  had  intended  to  have  surged  to  co^mcT 2 L '  ■,  ruesPondem  had  told  the 

Following  B.  v.  A.,  the  Conn  held:  "The  lawTf,  currZy “does  n™  7^  did  S°' 

members  of  the  same  sex.  In  this  case,  when  the  parties  mlrried  they  were  boTfr  7  "*7*^  beteen 
marriage"  was  a  nullity  and  is  void  ab  initio."  y  b  th  female-  As  a  result  the 
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Note:  Same  Sex  Marriage  and  Family  Status 

In  1999,  Ontario  introduced  Bill  5,  Bill  5,  An  Act  to  amend  certain  statutes  because  of  the 
Supreme  Court  of  Canada  Decision  in  M.  v.  H.,  (assented  to  25  October  1999,  S.O.  1999,  c.6)  extending 
to  same-sex  couples  the  same  legal  rights  and  responsibilities  as  cohabiting  opposite-sex  couples.  In 
1999,  the  federal  Public  Sector  Pension  Investment  Board  Act  S.C.  1999,  c.  34.,  amended  the  definition 
of  survivor  in  a  range  of  federal  pension  laws  to  remove  the  opposite-sex  requirement.  And  earlier  this 
year,  the  federal  government  introduced  Bill  C-23,  the  Modernization  of  Benefits  and  Obligations  Act, 
which  has  significantly  extend  the  rights  and  responsibilities  of  both  opposite  and  same-sex  unmarried 
cohabitants.  With  a  few  exceptions,  as  a  result  of  Bill  C-23,  same  sex  couples  will  be  treated  the  same  as 
opposite  sex  unmarried  cohabitants.  Both  Bill  5  and  Bill  C-23,  however,  did  not  change  the  definition  of 
spouse  or  marriage.  Rather,  same  sex  couples  have  been  added  as  "partners".  Bill  C-23  also  contained  a 
definition  of  marriage  in  section  1.1,  which  provides  "For  greater  certainty,  the  amendments  made  by  this 
Act  do  not  affect  the  meaning  of  the  word  "marriage",  that  is,  the  lawful  union  of  one  man  and  one  woman 
to  the  exclusion  of  all  others." 

In  the  United  States,  the  question  of  same-sex  marriage  has  been  the  focus  of  considerable  legal 
controversy.  In  1993,  in  the  case  of  Baehr  v.  Lewin  852  P.2d  44  (1993)  the  Hawaii  Supreme  Court  held 
that  the  state  law  HRS  s.  572-1  that  denied  same  sex  couples  access  to  marital  status  implicated  the  state's 
equal  protection  clause.  The  Supreme  Court  remanded  the  case  back  to  the  Circuit  Court,  and  imposed 
on  the  defendant  (the  State  of  Hawaii)  the  burden  to  overcome  the  presumption  that  the  law  is 
unconstitutional  by  demonstrating  that  it  furthers  some  compelling  state  interest.  On  remand,  the  Circuit 
Court  (now  renamed  Baehr  v.  Miike )  held  that  the  defendant  presented  insufficient  evidence  to  prove  that 
same  sex  marriages  would  result  in  adverse  consequences  to  the  public  interest.  The  defendant  focused 
much  of  its  arguments  on  the  need  to  defend  the  traditional  marriage  because  of  its  central  role  in  raising 
children.  The  Court  held,  however,  that  the  state  failed  to  prove  that  the  protection  of  children  required 
that  marriage  be  limited  to  opposite  sex  couples.  In  the  Court's  view,  although  there  is  be  a  benefit  to 
children  to  being  raised  in  a  traditional  family  with  a  mother  and  family,  "there  is  a  diversity  in  the 
family  structure  and  configuration  of  families"  in  Hawaii.  According  to  the  Court,  there  was  no  evidence 
to  suggest  that  sexual  orientation  ought  to  be  an  indicator  of  parental  fitness,  and  that  there  was 
considerable  evidence  to  suggest  that  "gay  and  lesbian  parents  have  the  potential  to  raise  children  that  are 
happy,  healthy  and  well  adjusted".  The  Circuit  Court  concluded  the  state  thus  failed  to  sustain  the  burden 
to  overcome  the  presumption  that  HRS  s. 572-1  was  unconstitutional,  and  thus  Court  enjoined  the  state 
from  denying  marriage  licenses  solely  on  the  basis  that  the  applicants  are  of  the  same  sex. 

Following  the  1993  decision  of  the  Hawaii  Supreme  Court,  the  US  Congress  initiated  "proactive" 
measures  to  defend  marriage  from  similar  challenges  by  same  sex  couples.  In  September  1996,  the  US 
Congress  approved  the  Defense  of  Marriage  Act.  Section  3  of  the  Act  states: 

In  determining  the  meaning  of  any  Act  of  Congress  or  of  any  ruling,  regulation  or  interpretation 
of  the  various  administrative  bureaus  and  agencies  of  the  United  States,  the  word  "marriage" 
means  only  a  legal  union  between  one  man  and  one  woman  as  husband  and  wife,  and  the  word 
"spouse"  refers  only  to  a  person  of  the  opposite  sex  who  is  a  husband  or  a  wife. 

The  Hawaii  legislature  has  also  passed  a  constitutional  amendment  restricting  marriage  to  opposite  sex 
couples.  The  Hawaii  Supreme  Court  subsequently  ruled  in  Baehr  v.  Miike,  (1999)  994  P.2d  566,  that  the 
coming  into  force  of  this  amendment  meant  that  the  opposite  sex  definition  of  marriage  no  longer 
violated  the  state  constitution. 
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In  1999,  the  Supreme  Court  of  Vermont  ruled  in  Baker  v.  State  (1999)  744  A.  2d  864  that  the 
state  law  excluding  same-sex  couples  from  marriage  violated  the  common  benefits  clause  of  the  Vermont 
Constitution.  The  Court  held  that  the  legislature  had  two  options:  it  could  amend  the  definition  of 
marriage  to  allow  same  sex  couples  to  marry,  or  it  could  introduce  a  domestic  partnership  regime  which 
would  extend  to  same  sex  couples  all  the  same  rights  and  responsibilities  as  married  couples.  The 
Vermont  legislature  has  adopted  the  second  option.  In  April  2000,  it  passed  An  Act  Relating  to  Civil 
Unions,  which  allows  same  sex  couples  to  register  their  relationships  as  'civil  unions'.  Parties  to  a  civil 
union  have  all  the  same  legal  status  as  married  spouses. 

In  1994,  Sweden  enacted  the  Registered  Partnership  Law  which  gave  gay  and  lesbian  couples  the 
right  to  civil  marriages.  The  statute  extended  most  rights  and  responsibilites  of  the  rights  currently 
enjoyed  by  heterosexual  married  couples,  with  the  exception  of  the  right  to  adopt  children,  and  the  right 
to  artificial  insemination.  Previously,  the  Swedish  government  had  enacted  legislation  that  provided 
same  sex  couples  with  some  legal  protections,  allowing  them  to  opt  into  several  rights  and 
responsibilities  otherwise  enjoyed  by  opposite  sex  couples.  In  Denmark,  a  law  was  passed  in  1989 
which  allowed  same  sex  couples  to  enter  into  registered  partnerships,  which  would  extend  some  rights 
and  responsibilities  in  relation  to  housing,  pensions  and  immigration  to  same  sex  couples. 

The  Ontario  Law  Reform  Commission  recommended  in  1993  the  adoption  of  a  Domestic 
Partnership  regime  for  same  sex  couples,  to  allow  them  to  opt  into  the  rights  and  responsibilities  of  the 
Family  Law  Act  (with  the  possibility  of  extending  to  other  provincial  legislation  as  well)  See  Ontario 
Law  Reform  Commission,  Report  on  the  Rights  and  Responsibilities  of  Cohabitants  under  the  Family 
Law  Act  (1993).  See  also  Brenda  Cossman  and  Bruce  Ryder  Gay,  Lesbian  and  Unmarried  Homosexual 
Couples  and  the  Family  Law  Act:  Accomodating  a  Diversity  of  Family  Forms  (Toronto:  Ontario  Law 
Reform  Commission,  1993) 

The  Law  Commission  of  Canada  is  currently  considering  the  legal  regulation  of  adult  personal 
relationships,  and  in  its  Discussion  Paper  entitled  Recognizing  and  Supporting  Close  Personal 
Relationships  between  Adults  (2000),  has  again  raised  the  question  of  whether  governments  in  Canada 
should  enact  registered  domestic  partnerships. 
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3.  Consent 

A  valid  marriage  requires  voluntary  consent.  Marriages 
entered  by  a  person  lacking  mental  capacity,  or  entered  by 
virtue  of  duress,  mistake,  or  fraud  invalid. 

i.  Capacity  to  Understand 

A  valid  marriage  requires  that  the  parties  have  the 
capacity  to  understand  the  basic  nature  of  marriage.  In  Durham 
v .  Durham  (1885),  10  P.D.80  at  81-2,  the  Court  held  that  "it 
appears  to  me  that  the  contract  of  marriage  is  a  very  simple  one, 
which  does  not  require  a  high  degree  of  intelligence  to 
comprehend.  It  is  an  engagement  between  a  man  and  woman  to  live 
together,  and  love  one  another  as  husband  and  wife,  to  the 
exclusion  of  all  others." 

This  requirement  imposes  limitations  on  the  ability  of 
mentally  disabled  persons  to  marry.  Hahlo  writes: 

Insanity  of  either  party  at  the  time  of  the  marriage  is 
a  ground  of  annulment.  A  person  is  insane,  within  the 
meaning  of  this  rule  if  he  is,  owing  to  mental  disease 
or  disorder,  incapable  of  understanding,  free  from  the 
influence  of  morbid  delusions,  the  nature  of  the 
marriage  contract  and  the  duties  and  responsibilities 
which  it  entails.  The  ground  of  nullity  is  not  the 
mental  disease  or  disorder  as  such,  but  the  absence  of 
a  mind  legallj capable  of  consenting. 

Hahlo,  Nullity  of  Marriage  in  Canada.  1979,  at  25 

Sections  7  and  35(2)  of  the  Marriage  Act,  R.S. 0.1980  imposes 
restrictions  of  formal  validity  on  the  ability  of  mentally 
disabled  persons  to  marry.  Are  these  restrictions  on  the  ability 
of  mentally  disabled  persons  justifiable? 
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In  Parihar  v.Bhatti  (1980),  17  R.F.L. (2d)  289,  the  British 

Columbia  Supreme  Court  dismissed  an  application  to  declare  an 
arranged  marriage  invalid  on  the  basis  of  duress.  The  Court  held 
at  219: 

There  are  many  situations  where  families,  or  others, 
bring  great  persuasion  upon  a  person  to  enter  into 
marriage.  However,  the  cases  indicate  that  the  duress 
sufficient  to  set  aside  the  marriage  must  be  of  such  a 
nature  that  her  powers  of  volition  were  so  affected 
that  it  really  was  no  consent. 

In  Singh  v.  Singh  (unreported,  Ont.  U.Fam.Ct.,  13  June 
1980)  referred  to  in  J. McLeod,  Annotation,  Chirayath  v. 

Chirayath  (1981), 19  R.F.L. (2d)  235,  the  court  dismissed  an 
application  for  nullity  on  lack  of  consent.  The  plaintiff  was 
induced  to  participate  in  the  ceremony  on  the  promise  by  the 
respondent's  family  to  provide  material  benefits.  The 
negotiations  were  conducted  by  the  plaintiff's  mother.  The 
parties  had  not  met  before  the  marriage  arrangements.  The  Court 
held  that  the  conduct  of  the  family  did  not  amount  to  duress. 

Contrast  this  approach  of  the  Canadian  courts  to  arranged 
marriages  to  the  recent  approaches  of  the  English  and  Australian 
courts  discussed  in  the  following: 


Bruce  Ziff  "Recent  Developments  in  Marriage  and  Divorce",  18 
Ottawa  Law  Review  121  at  p.133-134 

Consent  to  marriage  may  be  vitiated  by  duress.  Historically,  the 
criteria  ror  this  basis  of  attack  have  been  quite  strict  and  a  relatively  recent 
English  authority  suggested  that  something  in  the  nature  of  serious  threats 
to  lile.  liberty  or  health  is  required.62  There  are  no  recent  leading  Canadian 
cases  in  this  area:  however,  two  Commonwealth  decisions  seem  to  have 
lowered  the  duress  threshold  to  some  extent.  In  the  English  case  of  Hiram 
v.  Hirani0- '  a  Hindu  girl,  given  a  parental  ultimatum  to  follow  through  with 
an  arranged  marnage  or  to  leave  the  family  home,  was  held  to  have  acted 
under  such  duress  as  to  destroy  the  reality  of  consent.  This  approach 
softens  the  duress  definition  but  it  has  been  opined  that  "‘the  fear  of 
homelessness  and  ostracism  in  Hirani  will  be  a  distinguishing  feature  from 
cases  where  there  is  no  external  pressure  but  only  cultural  and  parental 
expectations  ".64  However.  In  the  Marriage  of  5. 65  suggests  that  under 

Australian  family  law  even  these  more  subtle  forms  of  pressure  may  vitiate 
consent.  There,  a  young  Egyptian  woman  had  glumly  participated  in  an 
arranged  marriage.  She  had  done  so  solely  out  of  love  and  respect  for  her 
parents  and  to  avoid  any  prejudice  to  the  future  marital  opportunities  of  her 
younger  sisters.  There  were  no  other  tangible  or  intangible  repercussions 
that  would  have  flowed  from  a  refusal  to  marrv.  In  a  thorough  and  well- 

J  w 

reasoned  judgment,  Watson  S.J.  held  that  duress  creating  a  nullity  should 
be  broad  enough  to  encompass  non-violent  but  controlling  parental  coer¬ 
cion.  In  so  holding,  he  emphasized  the  need  to  regard  the  coercive  action 
from  the  subjective  vantage  point  of  the  unwilling  bride. 
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The  words  uttered  by  the  parties  at  their  bogus  marriage  were 
mere  hocus-pocus  without  any  sense  and  therefore  without  any 
legal  effect. 

An  eminent  American  judge  has  qualified  such  a  charade  as  a 
farce;  I  find  it  a  mischievous  one,  for,  as  in  this  instance,  it 
degrades  a  fundamental  social  institution  to  the  level  of  a  fraudu¬ 
lent  trickery  to  hoodwink  the  immigration  authorities. 

The  institutional  debasement  is  further  compounded  by  the 
culprits’  invitation  of  the  courts  to  abet  their  deceitful  scheme  by 
performing  its  last  act:  to  wit,  the  grant  of  an  obliging  divorce. 

Quaere  whether  this  type  of  conduct  does  amount  to  a  public 
mischief. 

Unfortunately  this  sham  marriage  is  entered  in  the  official 
records  and,  to  erase  it  to  be  able  to  marry,  the  parties  will  have  to 
resort  to  annulment  proceedings. 

Petition  dismissed. 


Petition  dismissed. 


Note:  Sinaia  v.  Sinaia  (1985),  46  R.F.L.  (2d)  235 

In  this  case,  Nunn,  J.  considered  the  validity  of  a 
marriage  which  was  arranged  according  to  Hindu  custom  by  the 
brothers  of  the  plaintiff  and  defendant;  the  parties  were  married 
according  to  Hindu  custom  in  India  and  the  marriage  was  property 
registered  in  India.  The  plaintiff  alleged,  however,  that  the 
marriage  was  fraudulently  obtained  by  the  defendant  to  facilitate 
his  immigration  to  Canada.  The  plaintiff  and  defendant  had  never 
met  until  the  date  of  the  ceremony,  they  spent  one  week  together 
in  India  after  the  ceremony  (without  marital  relations) ,  the 
defendant  did  not  write  much  to  the  plaintiff  after  she  returned 
to  Canada  while  he  remained  in  India  for  eight  months.  On  his 
arrival  in  Canada,  they  lived  together  for  12  days,  and  had  marital 
relations  once  at  the  insistence  of  the  plaintiff. 

Nunn,  J.  reviewed  the  authorities  (including  Swift  v. 
Kelly  decided  in  1835) ,  and  concluded  that  the  law  of  Nova  Scotia 
was  as  stated  by  Schroeder,  J.A.  in  Iantsis ;  since  there  was  no 
mistake  as  to  the  nature  of  the  ceremony  or  the  identity  of  the 
parties,  the  marriage  was  valid.  According  to  the  judge, 

"to  hold  otherwise  would  be  to  open  the 
floodgates  for  the  dissolution  of  many 
marriages  on  the  basis  that  one  of  the  parties 
was  deceived  as  to  the  intent  of  the  other. . . . 

I  realize  tht  in  an  individual  case  this 
policy  may  cause  a  particular  hardship; 
however,  it  is  necessary  that  the  broad  policy 
be  accepted  as  the  law  of  this  province." 
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Contrast . the  approach  of  the  Canadian  courts  with  the  approach  of 
the  American,  French  and  Scottish  courts,  as  summarized  by  Hahlo; 
at  32  Nullity  of  Marriage  in  Canada  (1979) 

In  U.S.  v.  Rubenstein,  Judge  Learned  Hand  held  that  the 
consent  reguired  to  establish  a  valid  marriage  was 
lacking. 

. . if  spouses  agree  to  a  marriage  only  for  the 
sake  of  representing  it  as  such  to  the 
outside  world  and  with  the  understanding  that 
they  will  put  an  end  to  it  as  soon  as  it  has 
served  its  purpose  to  deceive,  they  have 

never  really  agreed  to  be  married  at  all. 

They  must  assent  to  enter  into  the  relation 
as  it  is  ordinarily  understood,  and  it  is  not 
ordinarily  understood  as  merely  a  pretence, 
or  cover,  to  deceive  others. 

French  and  Scottish  Courts  have  taken  the  same  view.  In 
France  it  is  settled  law  that  in  order  to  create  a 
valid  marriage  relationship,  it  is  not  sufficient  that 
the  parties  express  consent,  but  they  must  have  the 
intention  to  establish  a  true  marriage  relationship 
"une  veritable  intention  conjugale" .  In  Scotland, 
likewise,  immigration  marriages  have  been  annulled  on 
the  ground  of  lack  of  consent. 


L  Other  Requirements  for  A  Valid  Marriage 
i.  Prohibited  Degrees  of  Consanguinity  and  Affinity 

Persons  related  too  closely  by  consanguinity  (relationships 
of  blood)  and  affinity  (relationships  by  marriage)  are  prohibited 
from  marrying.  The  prohibited  degrees  of  consanguinity  and 
affinity  at  common  law  were  set  out  in  Archbishop  Parker's  Table 
of  1563,  as  reproduced  in  the  Book  of  Common  Prayer  of  the  Church 
of  England.  This  list  of  prohibited  degrees  was  incorporated  into 
Ontario  law  through  the  Annulment  of  Marriages  Act  (Ontario) , 
R.S.C.,1970.  This  list  was  amended  by  the  Marriage  Act,  R.S.C., 
1970,  removing  the  following  prohibitions:  wife's  sister,  wife's 
niece,  husband's  brother,  and  husband's  nephew.  The  list  of 
prohibited  degrees  is  set  out  in  Form  1  of  the  Marriage  Act, 
R.S.O.,  1980. 

Bruce  Ziff  discusses  some  of  the  rationales  underlying 
these  prohibited  degrees  of  consanguinity  and  affinity,  in 
"Recent  Developments  in  Canadian  Law:  Marriage  and  Divorce"  18 
Ottawa  Law  Review  121,  at  135-136 


129 


The  traditional  policies  behind  affinal  restrictions,  put  succinctly,  are 
•:iie  insulation  of  the  nuclear  or  extended  family  from  sexual  meddling,  the 
promotion  of  marriage  outside  of  the  family  and  the  preservation  of 
oerceived  societal  norms  or  Judeo-Christian  religious  beliefs.  Restrictions 
based  on  consanguinity  have  been  supported  on  these  grounds,  but  there 
is.  as  well ,  the  additional  concern  that  genetic  and  even  eugenic  defects  are 
more  common  in  the  offspring  of  close  blood  relations.74  The  amendments 
retlect  an  abandonment  of  the  first  cluster  of  reasons,  presumably  cither 
because  they  no  longer  reflect  public  policy,  or  because  marriage  prohibi¬ 
tions  are  seen  as  ineffective  vehicles  with  which  to  pursue  these  goals.75  A 
reduction  in  the  restrictions  based  on  consanguinity  seems  in  accord  with 
current  scientific  opinion  that  the  physical  dangers  are  not  as  significant  as 

once  was  thought,  particularly  where  the  blood  relationship  between  the 
parents  is  not  close.76 


On  a  number  of  occasions  in  recent  years,  Bills  have  been 
introduced  in  the  Senate  to  repeal  the  Marriage  Act  (Canada)  and 
replace  it  with  a  statute  which  makes  marriage  void  only  on  the 
basis  of  lineal  relationships  of  consanguinity  and  relationships 
of  brother  and  sister.  On  at  least  two  occasions,  such  Bills  died 

on  the  order  paper.  .  ^  ,  * 

In  February  1990,  however,  Bill  S-14  was  introduced  for 

first  reading  and  passed  both  houses,  receiving  royal  assent  on  17 
December  1990.  The  Marriage  (Prohibited  Degrees)  Act,  S.C.  1990,  c.  46 
came  into  force  one  year  after  receiving  royal  assent 

The  Hansard  Report  7  June  1990  (third  reading  in  the 
Senate)  provides  the  following  statement  about  the  intention  of  the 
new  legislation: 

"In  the  case  of  persons  related  by  blood,  Bill  S-14 
reaffirms  that  law  that  persons  may  not  marry  if  they  are 
related  lineally  or  if  they  are  brothers  or  sisters,  but 
it  otherwise  relaxes  the  law  to  allow  marriage  between 
persons  who  are  related  as  uncle  and  niece  or  as  aunt  and 
nephew . 

In  the  case  of  persons  related  by  marriage,  it  clarifies 
the  law  by  providing  that  a  person  whose  marriage  has 
been  dissolved  by  divorce  may  marry  the  brother  or 
sister,  nephew  or  niece,  or  uncle  or  aunt  of  the  divorced 
spouse ;  something  that  is  not  now  permitted  under  the 
law.  There  would  be  no  prohibition  against  marriages 
involving  step-relationships . " 

Note  that  an  amendment  to  the  Bill  was  included  to  treat 
the  relationship  of  adopted  persons  within  the  family  "as  if  they 
were  natural  relationships",  an  arrangement  which  is  consistent 
with  provincial  adoption  law  and  policy. _ _  _ 

For  a  case  concerning  prohibited  degrees  of  affinity  and 
the  law  of  domicile,  see  Canada  (Min.  Employment  anti  Immigration! 
v.  Narwal  (1990),  26  R.F.L.  (3d)  95. 
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In  the  result  the  court  is  left  on  the  one  hand  with  at  least  a 
prima  facie  case  of  adultery  because  of  the  proven  elements  of 
opportunity  and  intimacy,  and  on  the  other  hand  with  a  bald-faced 
denial  that  any  adultery  occurred. 

In  my  view,  once  opportunity  and  intimacy  are  established 
on  a  balance  of  probabilities,  there  is  a  burden  on  the  alleged 
adulterers  to  call  evidence  in  rebuttal  sufficient  to  dislodge  the 
preponderant  evidence.  Despite  the  death  of  the  back  surgeon, 
the  co-respondent  could  have  submitted  himself  to  a  medical 
examination  and  either  called  the  medical  practitioner  as  a  wit¬ 
ness  or  submitted  a  medical  report  pursuant  to  the  rules.  This  was 

not  done  and  no  sufficient  explanation  for  the  failure  put  forward. 
These  facts  may  support  an  adverse  inference.  Furthermore,  the 
testimony  of  the  ex-wife  could  have  been  presented  viva  voce  or 
by  affidavit.  Again,  an  adverse  inference  may  be  raised.  I  realize, 
of  course,  that  psychic  impotence  may  not  be  universal  but  may 
be  directed  or  limited  to  a  particular  person,  but  the  absence  of 
evidence  is  not  helpful  in  this  case. 

On  a  balance  of  probabilities,  therefore,  I  find  that  the  allega¬ 
tion  of  adultery  has  been  established.  There  will  be  a  decree  nisi 
granted  to  the  husband  on  his  counter-petition. 


Note  d’Entremont  v.  d’Entremont  (1992),  44  R.F.L.(3d)  224  (N.S.C.A.) 

In  d’Entremont.  the  wife  appeal  the  dismissal  of  her  petition  for  divorce  on  the  grounds  of  her 
husband’s  adultery.  The  Husband  had  acknowledged  by  affidavit  that  he  had  committed  adultery 
commencing  at  the  time  of  separation,  stating  that  the  adultery  had  not  been  condoned  by  the  wife.  The 
trial  judge  had  refused  to  grand  the  divorce  for  the  reason  that  the  adultery  had  not  been  proved.  The 
Nova  Scotia  Court  of  Appeal  allowed  the  appeal,  and  granted  the  divorce.  In  these  uncontested 
proceedings,  where  there  was  evidence  before  the  Court  proving  the  uncondoned  adultery  of  the 
respondent,  the  requirements  of  section  8  of  the  Divorce  Act  had  been  met.  No  additional  formalities 
were  required. 


167 


''»•  Cruelty 

Mental  and  physical  cruelty  has  also  been  retained  as  a 
basis  for  establishing  marriage  breakdown.  The  courts  have  been 
reluctant  to  provide  any  comprehensive  definition  of  cruelty.  In 
Knoll  v.  Knoll  (1970)  1  R.F.L.141.  Schroeder,  J.A.,  stated: 

Over  the  years  the  Courts  have  steadfastly  refrained 
from  attempting  to  formulate  a  general  definition  of 
cruelty.  As  used  in  ordinary  parlance  "cruelty" 
signifies  a  disposition  to  inflict  suffering;  to 
delight  in  or  exhibit  indifference  to  the  pain  or 
misery  of  others?  mercilessness  or  hard-heartedness  as 
exhibited  in  action.  If  in  the  marriage  relationship 
one  spouse  by  his  conduct  causes  wanton,  malicious  or 
unnecessary  infliction  of  pain  or  suffering  upon  the 
body,  the  feelings  or  emotions  of  the  other,  his 
conduct  may  well  constitute  cruelty  which  will  entitle 
a  petitioner  to  dissolution  of  the  marriage  if  in  the 
Court's  opinion,  it  amounts  to  physical  or  mental 
cruelty  "of  such  a  kind  as  to  render  intolerable  the 
continued  cohabitation  of  the  spouses." 

Care  must  be  exercised  in  applying  the  standard 
set  forth  in  s.3(d)  that  conduct  relied  upon  to 
establish  cruelty  is  not  a  trivial  act,  but  one  of  a 
"grave  and  weighty"  nature,  and  not  merely  conduct 
which  can  be  characterized  as  little  more  than  a 
manifestation  of  incompatibility  of  temperament, 
between  the  spouses,  the  whole  matrimonial  relations 
must  be  considered,  especially  if  the  cruelty  consists 
of  reproaches,  complaints,  accusations  or  constant 
carping  criticism.  A  question  most  relevant  for 
consideration  is  the  effect  of  the  conduct  complained 
of  upon  the  mind  of  the  affected  spouses.  The 
determination  of  what  constitutes  cruelty  in  a  given 
case  must,  in  the  final  analysis,  depend  upon  the 
circumstances  of  the  particular  case  having  due  regard 
to  the  physical  and  mental  condition  of  the  parties, 
their  character  and  their  attitude  towards  the  marriage 
relationship. 

While  Knoll  was  decided  under  s.3(d)  the  Divorce  Act,  1968, 
the  language  of  s.3(d)  has  been  incorporated  into  the  current 
provisions  of  s . 8  (2 )  (b)  ( ii)  of  the  Divorce  Act,  1985,  and  thus 
the  caselaw  that  evolved  under  s.3(d)  will  continue  to  provide 
guidelines,  notwithstanding  that  each  case  is  to  be  determined  on 
its  own  facts. 

As  suggested  in  Knoll .  the  test  for  cruelty  includes  both  an 
objective  and  subjective  element.  In  Chouinard  v.  Chouinard 
(1969)  10  D.L.R.  (3d)  263,  (N.B.C.A.)  at  264-265,  Limerick  J. A. 

held 
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u. 


Connivance 


Section  11(1) (c)  of  the  Divorce  Act,  1985  has  retained 
connivance  as  a  provisional  bar  to  divorce  sought  on  the  basis  of 
cruelty  or  adultery. 

In  Maddock  y.  Maddock.  [1958]  O.R.810,  at  818  cited  with 
approval  in  Fleet  v.  Fleet,  [1972]  2  O.R.530  (C.A.),  Laidlaw  J.A. 
set  out  the  following  legal  principles  in  respect  of  connivance: 


Connivance  may  consist  of  any  act  done  with  corrupt 
intention  of  a  husband  or  wife  to  promote  or  encourage 
either  the  initiation  or  the  continuance  of  adultery  of 
his  or  her  spouse,  or  it  may  consist  of  passive 
acquiescence  in  such  adultery. 

Corrupt  intention  of  the  husband  or  wife  seeking  a 
divorce  is  an  essential  ingredient  of  connivance,  and 
the  conduct  of  the  husband  or  wife  seeking  the  divorce 
must  show  that  he  or  she,  as  the  case  may  be,  willingly 
consented  to  the  adultery  of  the  other  spouse. 

The  issue  is  whether  on  the  facts  of  the  particular 
case,  the  husband  or  wife  seeking  the  divorce  was  or 
was  not  guilty  of  the  corrupt  intention  of  promoting  or 
encouraging  either  the  initiation  or  the  continuance  of 
the  adultery  of  the  other  spouse. 

Acts  done  by  a  husband  or  wife  seeking  a  divorce  or  by 
any  person  employed  by  him  or  her,  as  the  case  may  be, 
to  keep  a  watch  on  the  other  spouse  to  see  whether  or 
not  his  or  her  suspicions  of  adultery  are  well-founded 
or  unfounded,  do  not  necessarily  constitute  connivance 
and,  likewise,  if  one  spouse  does  nothing  without 
lulling  into  a  sense  of  security,  the  other  spouse 
about  whom  he  or  she,  as  the  case  may  be,  is 
suspicious,  but  merely  watches  her,  he  is  not 

necessarily  guilty  of  passive  acquiescence  amounting  to 
connivance. 

"The  Court  should  not  allow  its  judgement  to  be 
affected  by  importing,  as  principles  or  universal 
application,  pronouncements  made  with  regard  to  wholly 
different  circumstances  and  be  led  to  a  conclusion 
contrary  to  the  justice  of  the  case":  Churchman  v. 
Churchman.  [1945]  P.  44,  at  p.  52. 

There  is  a  presumption  of  law  against  the  existence  of 
connivance  and  the  Court  should  not  find  a  spouse 
guilty  of  connivance  unless  the  evidence  shows  clearly 
that  all  the  essential  ingredients  thereof  exist  in  the 
particular  facts  under  consideration. . . . 


> 


180 


Condonation 

Section  11(1) (c)  has  also  retained  condonation  as  a 
provisional  bar  to  divorce  sought  on  the  basis  of  cruelty  or 
adultery.  In  Leaderhouse  v.  Leaderhouse  [1971]  2  WWR  180,  the 
court  set  out  the  three  elements  required  to  constitute 
condonation: 

(1)  knowledge  by  the  innocent  spouse  of  the  matrimonial 
offence  committed  by  the  other  spouse  (2)  an  intention 
by  the  innocent  spouse  to  forgive  and  remit  the 
offence;  and  (3)  a  reinstatement  by  the  innocent 
spouse  of  the  guilty  spouse  to  his  or  her  former 
marital  position. 

According  to  s.  11(3),  and  in  accordance  with  s. 8 (3) (b) (ii) 
of  the  Divorce  Act,  spouses  may  resume  cohabitation  for  a  period 
or  periods  not  exceeding  a  total  of  90  days  without  condoning  the 
alleged  adultery  or  cruelty. 

Unlike  collusion,  neither  condonation  nor  connivance  are 
absolute  bars  to  divorce.  According  to  s.ll(l)(c),  the  court  has 
the  power  to  grant  a  divorce  sought  pursuant  to  s.8(2)(b) 
notwithstanding  the  finding  of  condonation  or  connivance  if  "in 

the  opinion  of  the  court,  the  public  interest  would  be  better 
served  by  granting  the  divorce". 
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ii.  Reasonable  Arrangements  for  the  Children 

Section  11(1  )(b)  of  the  Divorce  Act ,  R.S.C.  1985,  imposes  a  duty  on  the  court  to  ensure 
that  reasonable  arrangements  have  been  made  for  the  support  of  the  children  of  the  marriage,  and 
to  refuse  to  grant  a  divorce  until  such  arrangements  are  made.  In  F.  v.  F  (1978),  6  R.F.L.(3d) 
413  (B.C.S.C.),  the  court  held  that  the  reasonableness  of  the  arrangements  of  support  for  the 
children  cannot  be  determined  according  to  an  ’objective’  standard,  but  rather,  must  be  determined 
according  to  the  particular  circumstances  of  each  case. 

A  literal  construction  of  this  section... would  result  in  the  remedy  of  divorce  being 

denied  to  many  spouses  who  otherwise  qualify  for  the  dissolution  of  their  marriage. 

Divorce  would  be  available  only  to  the  rich  and  seldom,  if  eve,  to  the  poor.  As  such 

would  be  patently  unfair,  it  cannot  have  been  the  intention  of  Parliament. 

In  Harper  v.  Harper  (19991)  78  D.L.R.  (4th)  548,  the  Ontario  Court,  General  Division 
stayed  an  application  for  divorce  on  the  ground  that  reasonable  arrangements  for  the  support  of 
the  children  had  not  been  made.  There  were  two  children  aged  eight  and  four.  The  custodial 
mother  was  receiving  public  assistance.  The  father  had  a  gross  income  of  $42,000.  He  had 
agreed  to  pay  monthly  child  support  of  $350  per  child  for  a  total  of  $700.  The  Court  held  that  in 
a  divorce  by  affidavit  involving  children,  there  must  be  disclosure  of  all  material  facts  in  order 
that  the  court  may  discharge  its  responsibilities  under  s.  11(1  )(b).  Following  F.  v.  F,  the  Court 
held  that  in  determining  the  reasonableness  of  child  support  arrangements  all  of  the  circumstances 
of  each  case  must  be  considered.  In  cases  where  the  custodial  parent  is  receiving  social  assistance 
and  the  non-custodial  parent  has  reasonable  income,  the  court  should  consider  whether  the 
payment  agreed  to  constitutes  an  objective  minimum  level  of  contribution  towards  the  support  of 
the  child  or  children.  In  situations  where,  the  custodial  parent  is  satisfied  with  an  amount  less  than 
the  court  considers  reasonable,  the  court  should  maintain  a  flexible  approach  and  consider  each 
case  on  its  merits. 

On  the  facts,  the  Court  held  that  reasonable  arrangements  had  not  been  made  for  the 
support  of  the  children.  The  father's  proposed  child  support  contribution  fell  $400  short  of 
meeting  the  basic  monthly  needs  of  the  children,  of  approximately  $1,100  per  month.  Prima  facie, 
this  was  unreasonable,  particularly  in  light  of  his  means  and  ability  to  pay.  Although  the  children 
would  not  receive  the  benefit  of  any  extra  support  paid  by  the  father  at  the  time,  given  that  any 
support  received  by  the  mother  would  be  deducted  from  her  public  assistance  entitlement,  setting 
support  at  a  realistic  level  from  the  outset  would  enure  to  the  benefit  of  the  children  when  the 
social  assistance  ended. 

More  recently,  the  1997  amendments  to  the  Divorce  Act ,  which  introduced  child  support 
guidelines  for  the  calculation  of  child  support,  also  modified  s.  1 1(1  )(b)  by  directing  the  courts  to 
consider  the  child  support  guidelines  in  determining  the  reasonableness  of  the  guidelines. 

iii.  Reconciliation  and  Mediation 

The  Divorce  Act,  1985  contains  a  number  of  provisions  which  are  intended  to  promote 
reconciliation  and  mediation.  Section  9  sets  out  the  duties  of  lawyers  in  relation  to  reconciliation 
and  mediation.  Section  10  sets  out  the  duties  of  courts  in  relation  to  reconciliation. 
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B.  Trust  Doctrine 


The  use  of  trust  doctrines  in  the  context  of  marriage 
breakdown  offers  an  interesting  study  of  judicial  creativity.  The 
enactment  of  the  Divorce  Act  in  1968  created  much  more  access  to 
divorce  in  Canada  than  had  existed  previously;  however,  in 
accordance  with  principles  of  separate  property  (i.e.,  that  each 
spouse  had  title  to  property  "in  his  or  her  own  name") ,  courts  had 
very  limited  opportunities  to  readjust  property  relations  at 
marriage  breakdown.  (The  former  Married  Women's  Property  Act 
offered  some  scope  which  was  ultimately  foreclosed,  however.)  It 
was  in  this  context  that  Murdoch  v.  Murdoch  (1973),  41  D.L.R.  (3d) 
367  was  decided  in  the  Supreme  Court  of  Canada. 

The  Murdochs  married  in  1943  and  Mrs.  Murdoch  separated 
from  her  husband  in  1968.  At  separation,  she  filed  claims  for 
(among  other  things)  financial  support  and  a  declaration  that  her 
husband  was  trustee  for  her  of  an  undivided  one-half  interest  in 
property  owned  by  him  and  in  relation  to  which  she  claimed  that 
they  were  "equal  partners".  At  trial,  the  judge  concluded  that 
there  was  no  evidence  of  partnership  and  denied  her  claim  to  share 
in  the  property?  he  awarded  her  $200.  per  month  by  way  of  support. 
The  Court  of  Appeal  of  Alberta  dismissed  her  appeal. 

In  the  Supreme  Court  of  Canada,  Mrs.  Murdoch's  claim  to 
share  in  the  property  was  based,  not  on  the  idea  of  partnership, 
but  rather  on  the  doctrine  of  resulting  trust,  a  doctrine  then 
subject  to  numerous  and  sometimes  conflicting  judgments  both  in 
Canada  and  in  the  United  Kingdom.  In  an  earlier  case  before  the 
Supreme  Court  of  Canada  in  1960  (Thompson  v.  Thompson  (1960) ,  26 
D.L.R.  (2d)  1),  the  court  had  stated  its  conclusion  on  the  property 
issue  succinctly: 

"...  no  case  has  yet  held  that,  in  the  absence 
of  some  financial  contribution,  the  wife  is 
entitled  to  a  proprietary  interest  from  the 
mere  fact  of  marriage  and  cohabitation  and  the 
fact  the  property  in  question  is  the 
matrimonial  home." 

On  the  facts  of  the  Murdoch  case,  therefore,  the  court  concluded 
that  there  had  been  no  financial  contribution  by  Mrs.  Murdoch  which 
would  sustain  a  declaration  of  resulting  trust.  Moreover,  the 
court  distinguished  the  cases  in  which  a  non-f inancial ,  but 
nonetheless  valuable,  contribution  had  been  made  by  spouses  to  the 
acquisition  of  property  because  the  claims  of  the  non-titled 
spouses  in  all  of  those  cases  were  directed  to  property  interests 
in  matrimonial  homes. 

In  discussing  these  cases,  however,  Mr.  Justice  Martland 
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for  the  majority  also  reiterated  the  trial  judge's  conclusion  that 
the  work  done  by  Mrs.  Murdoch  during  the  twenty-five  years  of  her 
marriage  was  merely  "work  done  by  any  ranch  wife",  thereby 
distinguishing  the  facts  of  the  other  cases.  It  was  this 
characterization  of  Mrs.  Murdoch's  contribution  which  provided  the 
major  catalyst  for  law  reform  in  relation  to  property  rights  for 
women  at  marriage  breakdown,  particularly  because  the  majority 
judgment  stood  in  stark  contrast  to  the  dissenting  judgment  of  Mr. 
Justice  Laskin;  the  latter  held  that  the  facts  judtified  a 
declaration  of  constructive  trust,  and  also  recognized  the 
significant  "contribution  of  physical  labour  beyond  ordinary 
housekeeping  duties"  made  by  Mrs.  Murdoch. 

Ironically,  it  was  the  majority  judgment  which  provided 
the  catalyst  for  reform,  and  particularly  the  judicial  comment 
negating  her  contribution  to  the  farm  labour.  Most  commentators 
on  this  case  began  suggesting  the  need  for  immediate  legislative 
action.  An  editorial  in  the  Toronto  Star,  for  example,  suggested 
that  the  decision  was  both  "a  warning  to  women  and  a  cue  to 
legislators";  the  article  cited  the  recommendation  of  the  1970 
Royal  Commission  on  the  Status  of  Women  in  Canada  that  the  law 
should  be  amended  to  recognize  "the  concept  of  equal  partnership 
in  marriage"  and  supported  law  reform  efforts  to  prevent  other 
"Irene  Murdochs  [from  being]  left  out  in  the  cold  with  less  than 
$60.  a  week  tc  show  for  a  quarter-century  of  labor." 

The  law  reform  process  at  both  the  federal  and  provincial 
levels  also  reflected  public  reaction  to  the  outcome  of  the  Murdoch 
decision.  The  federal  report,  issued  in  1975,  stated  pointedly: 

"The  need  for  some  fundamental  reorganization 
of  the  existing  property  laws  . .  .  regulating 
the  rights  and  obligations  of  family  members 
was  underlined  in  the  recent  decision  of  the 
Supreme  Court  of  Canada  in  Murdoch  v.  Murdoch . 

The  public  reaction  to  that  decision  clearly 
indicates  that  the  existing  laws  discriminate 
to  the  prejudice  of  the  married  woman  and  are 
no  longer  acceptable  in  contemporary  society. 

A  property  regime  must  be  devised  that  will 
promote  equality  of  the  sexes  before  the  law." 


Thus,  both  public  opinion  and  law  reformers  were  in 
agreement  about  the  need  for  reform  after  Murdoch,  and,  turning 
away  from  the  courts  which  seemed  to  hold  so  little  promise  for 
appropriate  decision-making  in  this  area,  they  focussed  attention 
on  legislative  reform.  A  number  of  statutes  reforming  family  law 
were  enacted  in  Ontario  in  the  years  after  the  Murdoch  decision, 
culminating  in  a  broad  reform  statute  in  1978,  the  Family  Law 
Reform  Act.  Ironically,  in  the  same  year,  the  Supreme  Court  of 
Canada  decided  Rathwell  v.  Rathwell .  [1978]  2  S.C.R.  436,  a 
decision  which  recognized  the  appropriateness  of  the  constructive 
trust  doctrine  in  the  divorce  context.  In  the  face  of  widespread 
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enthusiasm  for  the  new  statutory  reforms,  however,  the  availability 
of  the  constructive  trust  was  not  regarded  as  generally  significant 
for  divorcing  couples. 

On  the  other  hand,  since  the  statutory  reform  applied 
only  to  married  couples  at  divorce  and  not  to  cohabiting  couples 
at  separation,  the  constructive  trust  doctrine  remained  useful  to 
cohabiting  couples  and  was  adopted  by  the  Supreme  Court  of  Canada 
in  such  cases.  Moreover,  by  1989,  the  issue  of  whether  married 
couples  could  choose  between  their  remedies  under  the  statute  or 
by  way  of  constructive  trust  also  had  to  be  decided. 

The  two  cases  which  follow  illustrate  the  use  of  the 
constructive  (and  resulting)  trust  doctrines  in  the  context  of 
cohabiting  couples.  The  issue  of  the  continued  usefulness  of  these 
doctrines  in  the  context  of  married  couples  is  explored  in  the 
section  on  the  Family  Law  Act,  1986:  see  Rawluk  v.  Rawluk  (1990), 
23  R.F.L.  (3d)  337. 
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Note:  Sorochan  v.  Sorochan  (1986)  2  R.F.L.  (3d)  225 

In  Sorochan  v.  Sorochan,  the  parties  had  lived  together  for  42  years,  between 
1940  and  1982,  on  farm  in  Alberta.  During  that  time,  they  jointly  worked  a  farming 
operation  and  had  six  children.  The  parties  were  never  married.  Mary  Sorochan  did  all 
of  the  domestic  labour  and  child  care,  as  well  as  working  long  hours  on  the  farm.  The 
family  lived  modestly. 

When  the  parties  began  working  together,  Alex  Sorochan  was  the  owner,  along 
with  his  brother,  of  the  land.  In  1951,  the  land  was  divided  between  the  brothers.  From 
1942  to  1945,  and  from  1968  to  1982,  the  Alex  Sorochan  worked  as  a  travelling 
salesperson.  During  these  periods,  the  wife  often  assumed  responsibility  for  doing  all  of 
the  farm  chores  on  her  own.  Following  their  separation  in  1982,  the  wife  brought  an 
action  for  an  interest  in  the  farmland  owned  by  the  husband. 

The  trial  judge  applied  Pettkus  v.  Becker  and  ordered  the  transfer  of  one-third  of 
the  farm  by  way  of  constructive  trust,  as  well  as  monetary  relief  of  $20,000. 

The  Alberta  Court  of  Appeal  allowed  the  appeal,  and  reversed  the  trial  judge's 
ruling,  holding  that  no  constructive  trust  had  been  created  because  there  was  "no  link 
between  the  acquisition  of  the  property  in  question  and  the  plaintiff's  labour". 

The  Supreme  Court  of  Canada  allowed  the  wife’s  apoeal  and  restored  the  trial 
judge’s  award.  Dickson  C.J.C.,  speaking  for  the  Court,  found  that  the  three  requirements 
necessary  to  the  finding  of  unjust  enrichment  -  an  enrichment,  a  corresponding 
deprivation  and  the  absence  of  any  juristic  reason  for  the  enrichment  -  outlined  in 
Pettkus  v.  Becker  and  Rathwell  v.  Rathwell,  were  present  in  this  case.  In  the  Court's 
view,  the  husband  had  been  enriched  through  the  wife’s  many  years  of  labour  in  the 
home  and  on  the  farm  and  for  which  he  did  not  provide  remuneration.  Further,  through 
the  wife’s  labour,  the  farm  was  maintained  and  preserved  as  valuable  farm  land. 
Dickson  C.J.C.  noted  that  the  farm  would  have  deteriorated  in  value  through  neglect  or 
disuse  in  the  absence  of  the  wife’s  faithful  and  long  years  of  labour.  He  found  that  these 
years  of  labour  constituted  the  wife’s  corresponding  deprivation.  Finally,  Dickson  C.J.C. 
found  that  there  was  no  juristic  reason  for  the  enrichment.  The  wife  was  under  no 
obligation,  contractual  or  otherwise,  to  perform  the  work  and  services  in  the  home  or  on 
the  land.  The  wife  had  prejudiced  herself  with  the  reasonable  expectation  of  receiving 
something  in  return  and  the  husband  had  freely  accepted  the  benefits  conferred  by  the 
wife  in  circumstances  where  he  knew  or  ought  to  have  known  of  that  reasonable 
expectation.  In  particular,  in  1971  the  wife  had  asked  the  husband  to  transfer  land  into 
her  name. 

Dickson  C.J.C.  then  considered  the  applicability  of  the  constructive  trust  as  a 
remedy  for  unjust  enrichment  in  the  context  of  the  facts: 


[T]he  first  issue  to  be  considered  is  the  causal  connection  requirement,  upon  which  the 
Court  of  Appeal’s  decision  turned... .In  my  view,  the  constructive  trust  remedy  should  not 
be  confined  to  cases  involving  property  acquisition.  While  it  is  important  to  require  that 
some  nexus  exist  between  the  claimant’s  deprivation  and  the  property  in  question,  the 
link  need  not  always  take  the  form  of  a  contribution  to  the  actual  acquisition  of  the 
property.  A  contribution  relating  to  the  preservation,  maintenance  or  improvement  of 
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property  may  also  suffice.  What  remains  primary  is  whether  or  not  the  services  rendered 
have  a  “clear  proprietary  relationship”. ...When  such  a  connection  is  present,  proprietary 
relief  may  be  appropriate.  Such  an  approach  will  help  to  ensure  equitable  and  fair  relief  in 
the  myriad  of  familial  circumstances  and  situations  where  unjust  enrichment  occurs.  As 
stated  in  Pettkus...“ The  equitable  principle  on  which  the  remedy  of  constructive  trust 
rests  is  broad  and  general;  its  purpose  is  to  prevent  unjust  enrichment  in  whatever 
circumstances  it  occurs.” 

In  the  present  case,  Mary  Sorochan  worked  on  the  farm  for  42  years.  Her  labour 
directly  and  substantially  contributed  to  the  maintenance  and  preservation  of  the  farm 
preventing  asset  deterioration  or  divestment.  There  is,  therefore,  a  ‘clear  link’  between 
the  contribution  and  the  disputed  assets. 

Dickson  C.J.C.  then  added  other  considerations  to  be  taken  into  account  in 
assessing  whether  to  impose  a  constructive  trust: 

In  addition  to  the  causal  connection  requirement,  it  is  often  suggested  that  the  reasonable 
expectation  of  the  claimant  in  obtaining  an  actual  interest  in  the  property  as  opposed  to 
monetary  relief,  constitutes  another  important  consideration  in  determining  if  the 
constructive  trust  remedy  is  appropriate.... A  reasonable  expectation  of  benefit  is  part  and 
parcel  of  the  third  pre-condition  of  unjust  enrichment  (the  absence  of  a  juristic  reason  for 
the  enrichment).  At  this  point,  however,  in  assessing  whether  a  constructive  trust  remedy 
is  appropriate,  we  must  direct  our  minds  to  the  specific  question  of  whether  the  claimant 
reasonably  expected  to  receive  an  actual  interest  in  property  and  whether  the  respondent 
was  or  reasonably  ought  to  have  been  cognizant  of  that  expectation.  As  concluded  above, 

Mary  Sorochan  did  have  a  reasonable  expectation  in  obtaining  an  interest  in  the  land  and 
Alex  Sorochan  was  aware  of  her  expectation  in  this  regard. 

In  assessing  whether  or  not  an  in  rem  remedy  is  appropriate,  a  final  consideration  in 
this  case  is  the  longevity  of  the  relationship.  The  appellant  worked  the  farm  for  42  years 
of  her  life.  In  my  opinion,  this  constitutes  a  further  compelling  factor  in  favour  of 
granting  proprietary  relief. 
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CORY  J.  (L’HEUREUX-DUBE  and  GONTHIER  JJ.  concurring): — The  issue  in  this  appeal  is 
whether  the  provision  of  domestic  services  during  12  years  of  cohabitation  in  a  common  law 
relationship  is  sufficient  to  establish  the  proprietary  link  which  is  required  before  the  remedy  of 
constructive  trust  can  be  applied  to  redress  the  unjust  enrichment  of  one  of  the  partners  in  the 
relationship.  Further,  consideration  must  be  given  to  the  extent  to  which  the  remedy  of 
constructive  trust  should  be  applied  in  terms  of  amount  or  proportion. 

Factual  Background 

In  April  1973,  the  respondent  asked  the  appellant  to  come  and  live  with  him.  That  same 
month,  the  appellant,  together  with  her  4  children,  moved  into  the  respondent’s  home  in 
Sicamous,  B.C.  At  the  time,  2  children  of  the  respondent  were  living  in  the  home.  The  parties 
continued  to  live  together  in  a  common  law  relationship  for  over  12  years,  separating  in  June 
1985.  During  this  entire  time  the  appellant  acted  as  the  wife  of  the  respondent.  She  was  a 
stepmother  to  his  children  until  1977  while  they  remained  in  the  home.  As  well,  she  cared  for  her 
own  children,  the  last  one  leaving  in  1980. 

During  the  12  years,  the  appellant  cooked,  cleaned,  washed  clothes,  and  looked  after  the 
garden.  As  well,  she  worked  on  the  Sicamous  property,  undertaking  such  projects  as  painting  the 
fence,  planting  a  cedar  hedge,  buying  flowers  and  shrubs  for  the  property,  and  building  a  rock 
garden.  She  built  a  pig  pen.  She  kept  chickens  for  a  few  years,  butchering  and  cooking  them  for 
the  family.  During  the  winters,  the  appellant  shovelled  snow,  chopped  wood,  and  made  kindling. 


